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AALU Bulletin No:  10-51 May 18, 2010 

Subject: Court Refuses to Hear Taxpayer’s Suit to Enjoin IRS Levy on 
Retirement Annuity 

 
Major References:  McNeil v. Commissioner, __ F. Supp. 2d __ (No. 1:09-cv-02376 D.D.C. 

April 21, 2010) 
 
MDRT Information Retrieval Index Nos.: 700.00; 7400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Plaintiff, an individual with “a long history of not paying federal taxes and/or 
civil penalties, resulting in the IRS issuing levies against plaintiff's property,” sued to 
enjoin the Revenue Service from levying against his civil service retirement annuity.  
The U.S. District Court of the District of Columbia, in a summary opinion, granted the 
government’s motion to dismiss on the grounds that the plaintiff had failed to satisfy 
requirements set forth in Internal Revenue Code section 7429 (“Review of Jeopardy 
Levy or Assessment Procedures”).  See McNeil v. Commissioner, __ F. Supp. 2d __ 
(No. 1.09-cv-0276, D.D.C. April 21, 2010). 

Plaintiff, Jerry P. McNeil, retired under the Civil Service Retirement System ("CSRS") on February 
2, 1987, and thereafter received retirement benefits in the form of payments from his Civil Service Annuity 
from the Office of Personnel Management (“OPM”).  

On November 27, 2009, the IRS sent a letter to plaintiff explaining that the it had mailed plaintiff a 
"final notice of intent to levy" on November 19, 2009, based on taxes, penalties and interest plaintiff owed 
for tax years 2004-2006 respecting his annuity.  The letter also informed plaintiff that he had "thirty days 
from the date on the notice to appeal it" through the IRS's administrative appeal procedure.   

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-51.pdf
http://www.aaluwr.org/majorrefs/Ref10-51.pdf
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On December 15, 2009, plaintiff, acting as his own lawyer, filed suit against the Service 

challenging this levy. The complaint alleges that the "Commissioner of Internal Revenue, acting through 
his agents, employed by the Federal Reserve Bank of Philadelphia, has provided [plaintiff] with good and 
sufficient notice of the Commissioner's intent to seize private property" -- his federal retirement annuity -- 
and "to do so without due process of law" because he "is not in receipt of the notice . . . required under 
express terms of § 7429 requiring signature of the Chief Counsel or his delegate." Plaintiff, therefore, asked 
the Court to enjoin the Revenue Service from imposing or executing any tax levies against his federal 
retirement annuity. 

The government moved to dismiss the plaintiff’s complaint, and the District Court granted the 
government’s motion.  The Court held that § 7429 applies only to review a levy made less than 30 days 
before notice and demand for payment.  Plaintiff did not allege such a levy and, consequently, could not 
prevail. 

The Court also rejected the plaintiff’s contention that it had "federal common-law jurisdiction" 
because the IRS’s levy violated his rights under the Fourth and Fifth Amendments to the Constitution. The 
Court pointed out that, under the Anti-Injunction Act, "no suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any court by any person."  Therefore, absent some other 
statutory basis for jurisdiction, plaintiff’s suit could not be maintained.   

Plaintiff’s complaint was dismissed “with prejudice,” meaning that he may not file another action 
on the same claim. 

Any AALU member who wishes to obtain a copy of McNeil v. Commissioner, may do so through 
the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 
reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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